% “_ UNITED STATES DEPARTMENT OF COMMERCE

f“ % % National Institute of Standards and Technology
< @ s 325 Broadway
»mmri- ¢ Boulder, Colorado 80305-3328 MC361.05

1R March 2002

Greg Davis (8EPR-EP)

Small MS4 Storm Water NOI
EPA. Region 8

999 18" Street  Suite 300
Denver. CO 80202-2466

RE: Notice of Intent for coverage under proposed small MS4 general permit for storm water discharges
at Department of Commerce Laboratories in Beulder, Colorado

Deur Mr. Davis,

Please aceept this final Notice of Intent (NOI) for coverage under EPAs NPDES permit for storm water
discharge at the Department of Commerce Laboratories, located at 325 Broadway Street. Boulder, CO
80305, to replace the draft NOI sent to you on March 6, 2003, Only language editing has been made to
the draft for this final version: nothing substantial has been changed.

W are applymg for coverage of the contiguous property at this address {which houses the National
Institute of Standards and Technology [NIST], National Oceanic and Atmospheric Administration
[NOAA], and National Tclecommunications and Information Administration [NTIA]) as a single
municipal separate storm sewer system (MS4). Although three agencies occupy the property, it is
managed by NIS'T, and the storm water management plan and NPDLES permit will be administered by
NIST personnel.

Please 1ssue the permit to the Department of Commerce Laboratories, 325 Broadway Street, MO 361.05,
Boulder, CO 80305, The main operator phone number for NIST is (303) 497-3000.

The storm water management plan will be administered and coordinated by Sonja (5. Ringen, Manager of
Safety. ftealth and Lnvironment in NIST. She may be reached at (303) 497-7389. At this time, ne other
entity is planned for use in satisfying one or more permit obligations. Should this situation change, due to
reorganizations, fiscal restraints. or other factors, we will notify EPA with the identity of other entities
responsible for portion(s) of the permit responsibilitics.

The storm water management plan intended to mimimtze contarmnants in storm water discharges from the
Dept. of Commerce Boulder Laboratorics 1s outlined in Attachment A to this letier. Descriptions,
measurable goals and time frames for implementation are listed [or cach best management practice.

A map that shows the boundarics of the Department ot Commerce | aboratorics. including street names

and property lines, ts shown as Altachment B. The latitude of the approximate center of this property is
39" 59" 0" N and the longitude i3 105" 157 30" W,
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A topographical map that delincates the arca of land that drains onto the Dept. of Commeree (DOC)
[.aboratories in Boulder, €O 15 included at Attachment ", The approximate area that drains onto the site
is about 1-1.25 square nules.

The western portion of the site 1s drained by Skunk Crecek, a scasonally mtermittent stream (lowing across
the site from southwest to northeast and exiting at the site’s northern boundary with the Green Mountain
Cemetery. Skunk Creek carries the majority of the upstream watershed onto site. [t re-enters the site for
a short distance at the King Street side before again exiting the site. Runoff on the eastern portion of the
site onginates in the Dartmouth Avenue cul-de-sac located just east of Skunk Creek. Runoff flows
overland cast to South Broadway and 1s captured by Anderson Dhtch. However, hecause of limited ditch
capacity and head gates regulating the ditch flow, runell oceasionally overflows to the cast and reaches
Broadway. Once water reaches Broadway, it enters the City of Boulder’s stormwater sewer system.
Most of this water 15 discharged to South Boulder Creek.  Anderson Thtch 1s approximately 5 feet wide
with ncarly vertical sidewalls, The major sharcholders are the New Anderson Ditch Company. the CU,
and Baseline Water Storage, with several smaller shareholders. including NIST. the City of Boulder. and
individual homeowners. The ditch extends to South Boulder Creek at Table Mesa Drive and Broadway
where the water 15 redirected to a gateway and ditch extension into Baseline Reservoir.

The USFWS has evaluated and reported on federally listed endangered. threatened. and candidate plant
and animal spccies which could be present or utilize the site (USFWS, February 11, 1992, April 13, 1992,
May 22, 1992, and August 20. 1992). The peregrine falcon (Falco peregrinus) was a listed endangered
species until recently. While there are no suitable nesting sites with the DOC campus site boundarics,
nesting pairs have been reported on the ¢liffs of the Flatirons, within five miles of the site. The Preble’s
meadow jumping mousc 1s known to exist in Boulder County but no documented sightings have been
made on the DOC campus. Historic sightings and habitat potential are present for several species (the
bald cagle, the Ute Ladies™ Tresses Orchid, and the Black-footed ferret), but no actual sightings can be
documented. Therefore, it is felt that there is no current danger to listed species from storm waler
discharges on site. However, the storm water management plan will help to limit any potential danger in
the future.

DOC campus managers have experience with large scale construction (construction of the David Skaggs
Building) and cempliance with federal regulations related to biological resources, socioeconomic/land
use, cultural resources, historie resources sights, and wetlands. A copy of the environmental impact
statement written for that construction {May 1993) 15 available for review by EPA for the purpose of
storm water management permitting.

Copies of Memorandums of Agreement with the City of Boulder and with FFourteen Native American
Tribes which outline steps that have already been taken to protect natural and cultural resources to the
tribes are the final attachments to this application, shown as Attachment I). The Tribes now hold a
permanent, irrevocable eascment on the property to protect against [uture development, and specific areas
ar¢ designated to remain undisturbed.

For any questions regarding this NOL technical information regarding watershed arcas, or storm water
munagement plan details, please contact Sonja Ringen at {303) 497-7389.

[ certify under penalty of law that this document and all attachments were prepared under my direction or
supervision in accordance with a system designed to assure that qualified personnel properly gather and
evaluate the information submitted. Based on my inquiry of the person or persons who manage the
svstem, or those persons directly responsible for gathering the information, the information submitted s,
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to the best of my knowledge and belief, true, accurate, and complete. Tam aware that there are significant
penalties for submitting false information, including the possibility of fine and imprisonment for knowing
violations (Clean Water Act (3 U.S.C. 1251 ¢ veqg. ). Safe Drinking Water Act (42 US.C. 300f &f yeq, ).
Clean Air Act (42 1.S.(". 7401 e¢ seq.), Resource Conservation and Recovery Act (42 ULS.CL 0901 et
seq.))

Sincerely.

A Al

Stephen 8. Salber, Chiet
Engineering, Maintenance, Safety and Support Division
Senior Facilities Manager

Attachments: 4

Ce: Sonja Ringen, Manager, Safety, Health and Environment
Rosamond Rutledge-Burns, Chief, Occupational Health and Safety Division
Mark George, MASC, Environmental Coordinator



Attachment A

DEPARTMENT OF COMMERCE BOULDER LABORATORIES
STORM WATER MANAGEMENT CONTROL MEASURES

Public Education and Outreach on Storm Water Impacts

The regulations require the implementation of a public education program to distribute educational
matcrials to the community, with suggestions on the steps that the public can take to reduce pollutants in
storm water runoll.

L Best Management Practice (BMP): Distribute information developed by City of Boulder Storm
Water Quality Office to all employces at Department of Commerce Boulder Laboratories.

Mcasureable goal: Information developed by City of Boulder Storm Water Quality Office will be
distributed to all NIST, NOAA, and NTIA cmployees.

Time frame: Different information will be distributed to employees annually, starting in the [all of 2003,
A follow-up survey will determine how many employees read the fliers and how many employees
initiated behavioral changes based on the information received.

Justification: Employccs at the Dept. of Commerce Boulder Laboratories are typically cnvironmentally-
friendly and welcome suggestions to make improvements to their personal lives that will improve the
environment.

IL. BMP: Distribute information related specitically to automobile fluid Icaks and the impact on
water pollution from antilrecze and motor oil leaks to all employees at DOC Boulder Laboratories.

Measureable goal: Developed information will be distributed to all NIST, NOAA, and NTIA
cmployees.

Time frame: Within 1 year ol permit award.

Justification: Automobile fluid leaks probably are the most prevalent form of storm water contamination
at the DOC Boulder Laboratories site. Anywhere from 100-1000 cars could be present in parking lots
during the work week. Rain or snow washes parking lot surface contaminants into the storm sewers.
Asking the cooperation of all employees who park on campus will reduce the total contaminant load into
the storm sewars.



Public Participation and Involvement

EPA recommends that the public be included in developing. implementing, and reviewing the storm water
management program. Due to sccurity concemns, the DOC Boulder Laboratories is restricted at inviting
the general public to participate physically in projects related to storm water management. However. the
DOC Boulder Laboratories has consistently worked with the City of Boulder and public groups regarding
open spaces, and impact of construction on the neighborhood and the City. This 1s demonstrated through
the development of the environmental impact statement written when the David Skaggs Building was
constructed in 1993-1995.

fHowever, employees of the DOC Boulder Laboratories will be invited w participate through volunteer
activities on site.

I. BMP: Initiate a site and stream cleanup for Skunk Creek and Anderson Ditch activity [or
volunleers.

Measurcable goal: Stream Cleanup day held with volunteers. Trash and hazardous waste collection
points to be cstablished.

Time frame: Within 2 years of permit award.

Justification: Physical participation on the part of employees will create a cooperative environment that
cmployecs can “own’”.
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[ilicit Discharge Detection and Elimination
DOC Boulder Laboratorics has already identified potential non-storm water discharge locations and has
either closed off the location or monitors the locations for only legal discharges. 1Towever. the program 1s
not tormal or documented.

L. BMP: l'ormalize a program for 1llicit discharge deteetion.

Measurable goal: Develop a wrilten set of guidelines and checklists, with deadlines and schedules, tor
monitoring potential illicit discharge locations.

Time frame: Developed within 2 years of permit award.

Justification: Documentation for procedures and schedules will assure regulatory agencices, and program
administrators that inspections are being performed, and illicit discharges mimimized.

IL. BMP: Stencil curbs above storm water discharge points with warmnings to prohibit illicit
discharges to that location.

Measurable goal: Stenciling of letters on curbs above storm water discharge points on streets.

Time frame: Before Oclober 2003,

Justification: Warning labels are a visual reminder of training and education to mininize illicit
discharges.
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Coanstruction Site Runoff Contral

DOC Boulder Laboratories must develop, implement. and enforce a program to reduce pollutants in any
storm water runofl from construction activitics that result in a fand disturbance of greater than or equal to
one aere. An organizational structure already exists o implement a program for reduction of pollutants to
storm water runofl. Most construction activitics {certainly all construction activities of the size regulated
n this permit) are designed and built by contractors. Standard language must be placed in all contracts
that require proper design and consideration for storm water runoft control in construction activities.

I. BMP: Create standard language that requires proper design and runoff control in all
construction projects.

Mecasurcable goal: Standard language included in boilerplate of all contract documents for construction
activities.

Time frame: Bcefore September 2003,
Justification; Smcee contractors run construction activities for the Dept. of Commerce, storm water

management for construction sites must be controlled through contract language.

I BMP: Train design engineers and project managers in requirements of Storm Water Discharge
Permit. language of contracts with requirements for construction runoft control, and their duties as
contracting officer’s representatives for enforcement of contract requirements related to construction
runoflf control.

Measurable goal: Documentation ol training for design engincers and project managers.
Time frame: August 2003
Justification: ‘The design engineers and project managers are the representatives of the government who

will enforee contract language designed to minimize or prohibit construction storm water runoff,
Therefore, they will need to be educated in what they will be enforcing.



Post-Construction Runoff Control
DOC Boulder Laboratories must implement and enforce a post-construction storm water management
plan for new construction and redevelopment arcas. Ilistorically. storm water engincering solutions have

been applied to new construction, but a formal, documented process must be developed.

L. BMP: Develop a written preventative maintenance plan to apply te constructed storm water
runolf devices,

Measureable goal: Written plan.

Time frame: DBecause the runoff control devices or landscaping will be dependant on each construction
projeet, the time frame can only be placed at the conclusion of cach construction project.

Justification: Having a written plan and schedule will be uselul for checking on accountability when it
comes 1o monitoring post construction runofil control.



Pollution Prevention/Runoft Control

DOC Boulder Laboratortes has already instituted a Pollution Prevention program for all agencies on site.
This includes a recyeling program, successtul hazardous waste minimization program. uscd oil recyeling
program. antifreeze recycling program, battery recyeling program, {luorescent light recyvcling program.
ballast recycling program. metal recycling program. and electronic waste recycling program. DOC
Boulder Laboratories can however., educate hazardous waste generators about the concepts of pollution
prevention at home and at work, and promote pollution prevention in coordination with the County of
Boulder for households.

L. BMP: Include pollution prevention i hazardous waste generator training,
Measureable goal: Documented training.

Time frame: llazardous waste generators trained before the end ot May, 2003, Annual refresher
training for all generators.

Justification: Tramning provides the reinforcement of the best techniques for improving the environment,
i.c. not creating the pollution at all.

I1. BMP: Coordinate with the County of Boulder to provide a household hazardous waste collection
for employees of the DOC Boulder Laboratories.

Mecasurable goal: A Household Hazardous Waste Day event,

Justification: A work-sponsored activity that promotes environmental compliance at home helps
promote the idea that environmental improvement 1s everyone’s job.
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COPY

MEMORANDUM. OF AGREEMENT

U.S, DEPARTMENT OF COMMERCE,

AND
THE CITY OF BOULDER, COLORADO

This Memorandum of Agreement (‘agreement"), made and entered into this & v
day of “De o bt , 1993, by and between the United States Department of
Commerce, National Institute of Standards and Technology, an executive agency of the

United Statss of America (NISTY) and the City of Boulder, Colorado, & Colorade home
rule city ('Gty’),

WITNESSETH:

WHEREAS, NIST is the custodian of federzl property located at 325 Broadway, .
Boulder, Colorado, described in Exhibit A, attached hereto and incorporated herein by this

reference (the “property™);

WHEREAS, NIST and the US. General Services Administration ("GSA") plan to .
construct additionz] facilities on the property, in particular a building planned for the
National Oceanic and Atmospheric Administration (NOAAT); and

WHEREAS, the City possesses legitimate interests in the scope of development of
the property and in preserving part of the undeveloped space now in existence on the
property, as well as providing contipuing public access for the sesthetic, scenic, and
eqvironmental cnjoymcnt'of part of the present undeveloped space; and

WHEREAS, NIST recognizes these interests and desires to fully accommodate those -
interests in view of its present and future Federal research needs; and

WHEREAS, t]:lc parties have entered into an Irevocable casement of even date
concerning the present undeveloped space on the property; and

WHEREAS, the parties intend that certain pedestrian and bicycle paths be
consoucied and maintained by the Gity; and

ATTACHMENT "D"



WHEREAS, NIST possesses (hé anthority to enter into this agrecment pursuant 1o
1S US.C. §8278¢ and 1512 end Title IV of Public Law 102-393 (October 6, 1992), 106 Stat.
1745; and the City possesses cuch authority pursuant to Artice XX, Secdon 6 of the
Constimtion of the Stats of Colorado and Sectons 64, 84, and 176 of the Charter of the
City;

THEREFORE, for good and valuzble consideration, the parties enter into the
f-llowing agreement in &0 eort to strike a balancs between those Federal research needs

and those community interests 25 follows:
7ones of Consideration

{1 Definitions of Zones. The Parties agree L0 consider the Property as adminis-
tratively divided into 3 zones: (2) the development zone = where &1l building will take
place, within total discretion of the Director, NIST, (and GSA 1e ing the NOAA Build-
ing), subject only 10 Federzl statutes and regulations and the limitations set forth in this
agreement; (b) the research zopes — three primary and one secondary where Tesearch
projects may be performed and cartain research faciliies may be located; and (c) the

_ where a buffer zone will be designated and the City will spend its money
1o construct underpasses and pedestrizn and bicycle paths for public use. These zones &1¢
defined on Exhibit A. The restrictions oo the secondary research zone and the protected
area are set forth in the eacament referred to above. The terms of this agreement aré not
smtended to limit the GSA unless the GSA agrees to be bound thereby. The terms of this
agreement are 1ot intended to limit the Department of Commerce with regard to the
transfer of land to the GSA for the NOAA building authorized by Section 13 of Public Law .
 101-136 (Nov. 3, 1989), 103 Stat. 804 -

The Development Zone

@) mmmmﬁ_ﬁmkmm _ As detailed on Exhibit A, the
development zone will generally be bounded by the following undeveloped lands: on the

south of the property, a1 &1¢a generally 400 feet wide, lying between Dartmouth and the
irreguler boundary formed by Rescarch Zone 3, Building 25, and the loop road to be
constructed (as described below); on the cast of the property, &n area approximately 600
feet wide, lying between Broadway and the same Joop road desaribed below; and on the
west of the property, the area west of the loop road described below, constituting the
Enchanted Mesa. The Spunk Creek Corridor, as defined by the US. Fish and Wildlife
Service, will also be exciuded $rom the development Z00e. The loop rozd will be in the
following general location: o1 the south and east 2s close t0 Anderson Ditch as possible;
connecting with the Broadway aceess, and around the south end of the NOAA building as
close to the building as possible (giving reasonable copsideration to noise and vibrations),
maintzining the general 4n0-foot buffer in all areas except the south end of the NOAA

building.



(3) Development Limits, Within the development zone, all building will take
place, within the total discretion of the Director, NIST (and GSA regarding the NOAA
building), subject only to the limitations sat forth in this agreement, .

(4) Height Limits. Within the development zone, NIST zgrees not to construct
agy new buildings (2) which exceed S5' in height, as measured under Section &4 of the
Boulder City Charter, or (b) which would impair an individual standing on Broadway from
viewing the top one-third of Enchanted Mesa, as set forth in Exhibit B, attached hereto and
incorporated herein by this reference. NIST may exceed the line-of-sight mitations set
forth in (b) above only for programmatic scientific needs (defined in paragraph 39 below).
If NIST envisions any future building which mmst excasd the line-of-sight limitations, the
Director, NIST, shall commmnicate such information to individuals from diverse commumnity
groups (such as the Boulder Chamber of Commerce, the University of Colorade, the City,
and local citizens). NIST agress to allow these individusls & reasonable fime to study the
proposal end to provide their individual views. The parties agree that, subject to this
agreement, after consideration of the views of these individuals, final decision-making
authority over construction rests with the Director, NIST.

(5)  Forest Service Fxcjuded. NIST shall not 2llow the Unitad Statas Forest

Service to occupy anmy portion of the development zone at eny time for non-rescarch
purposes.

{6) Brilding Cndes. All buildings in the development zone shall comply with'
national and local building codes. Although no inspection fess will be paid and the Federal
government will contract with and utilize the sarvicas of independent inspectors, City
inspectors will work with the independent inspectors as construction proceeds and advise the
inspectars about compliance issues.

() Use of Development Zone, It is the intent of this agreement that the

development zone be used solely by the Federal government and solely for sdentific
research acivities and necessary activities in support of those research activities, such es
secretanial and derical activities. However, the parties recognize that in the event that any
building or a part of a building in the development zone becomes vacant, and the Federal
governmeat is unable to find a Federal agency which would devote such building to a
scieatific research purpose, the Federal government may have to make such building
availzble on a temporary basis to another entity or for another purpose.

The Research Zones

(8)  Definitions of Research Zones. As described on Exhibit A, there shall be

three separate primary research zones and one secondary research zone.,

(8)  Use of Pimarv Research Zones. Within the primary research zones, research
projects may be conducted wholly within the discretion of the Director, NIST, subject only
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to the limitations set forth in this agresment. Within the primary research zones, the partes
agree that existing buildings may be redeveloped to similar size, height and use. No other
Babitzble buildings are permitted in the primary research zones.

(10) Use of Secondary Research Zope. Within the secondary research zone,
research activities may only be performed under the process set forth in the easement of
even date. : .
The Protected Ares

(11) Definition of Protected Area. The legal description of the protected area shall

* be that contained in the easement of even date.

(12) Use of Protected Area. Within the protected &rea, the parties agree that
research is undesirable and shall not be performed, except in the secondary research zone
under the process st forth in the easement of even date. The riparian area of land known
as the Skunk Creek Corridor shall be included in the protected area. The size end location
of the Skunk Creek Corridor set forth on Exhibit A has been determined by the US. Fish
and Wildlife Service, and both parties accept such determination as condlusive.

(13) Paving Kusch Rozd. The currently unpaved road in the protected area known
2s Kusch Road shall not be improved or paved unless such action is required for eaviron-
mental or operational reasons. Upon a finding by the Director, NIST, that improvements
to the road or paving the road is required for one of such reasons, the Director, NIST, will
communicate the finding and the basis therefor to the CGity. '

(14) Fengng NIST agrees that it shall not erect any new perimeter fencing around ‘
the protected area, unless prior written agreement is reached with the City concerning such
construction.

(15) Uity and Commmunications Lines. Both parties agree and anticipate that, in

~order to properly conduct research'in the primary or secondary research zones, NIST and

ary other agency may place new permanent utility end communications lines under the
protected area, Before any placement of utility lines begins, NIST agrees to provide prior
notice to the City that programmatic scientific needs (defined in paragraph 39 below)
necessitate the placement of 2 particular utility or communications line under the protected
area. Both parties agree to accommodate each other’s interests to the maxomm extent
possible in placing these lines and restoring and revegetating the land after construction.
In addition, both parties agree to accommodate reasonable use of the land in the protected
area immediately adjacent to the development zone as necsssary for berming and cther
landscaping required during construction of the NOAA building and any other building or
road on the development zone. -



(16) Mizeral Rights. As also described in the above-meationed easement, both
pardes agree that, in accordancs with Federz] law, NIST retains all mineral rights to the
propery.

(17) Ezsement In addition to the above restrictions on use of property within the
protected area, the parties agree that future nsa of this area will be governed by the
separate, irrevoceble easement of even dats entered into between the parties.

Agreement on Future Construction

(18) Site Bufldout The parties aceept the present location of the NOAA building,
2s shown in Exhibit A, which will be constructad and maintained by GSA. The parties agree
that the property will have & maximmm incremeantal build-out of 697,000 gross square feet
of space, which would bring the total buildout of the property to 1,187,270 gross square feet.

(19) Loop Read Construction. NIST agrees to take 8ll reasonable steps to ensure

that the loop road comstruction is completed before construction on the NOAA building
begins.

Traffic Mansgement

(20) Parkingat the Property. The parties agree that appropriate design techniques
shall be employed in the landscaping of the NOAA building so that the parking areas will
Dot appear to be & "sea of asphalt® The design shall generally break up the mass of parking
and require parking to appear to be a part of the natural landscape. The NOAA building
parking lot shall contain 600 spaces, with an additional contingency of 325 spaces held in
reserve. The total number of marked parking spaces on the property shall not excead 1477
spaces, plus the additional 325 space contingency. The parties recognize that the mumber
of spaces could temporarily be higher because of the parking lot building and demolition
sequence. Such period shall not exceed that set forth on the building schedule without prior
wIitten sgreement of the parties. Upon the request of either party, both parties agree to
meet and confer in order to resolve any issues concerning the need for or the use of the
contingency parking spaces. The parties shall, to the extent possble, cooperate in order to
faclitate reasonable alternative modes of travel in preference to building out the
contingency parking. Inbuilding out the entire NIST campus, reasonable consideration shall
be given to increasing utilization of alternative modes and existing parking prior to building

- additiona] parking,

(21) Buffers. Berms, and Landscaping. The parties recognize that the use of berms
and quality landscaping enhance the appearance of the property and minimize or mitigate
the environmentzl impact of the development of the property, and therefore agree to work
with GSA to employ such techniques toward that end. Particular antention shall be paid to
the use of berms and buffers to separate the loop road from the protected area. The loop

rcad and the parking lots shall be shielded by berms and trees from the east and south, The



berms adjacent to the 100D road and the par}dng lots shall be landscaped. The pbjective
shzll be to concsal the loop road end the parking lots from the exterior of the site, as much

a5 possible.

_ (2) Traffic Impact Smdv. The second socess to the site shall be located three
hundred feet north of Ash Street. The parties shall study the need for end feasibility of
signalization of such aceess and shall bargain in good faith to se¢k consensus concerning

signzlizefion

(23) ‘Irp Redustion Planning. NIST agrees to continne to implement management
jnitiatives to improve or reduce traffic flow around the property, such as flex time, day care,
on-site cafeteria, bicycle shelters, travel demand management, shuttles, van pools, and bus

for employees. NIST further agrees to develop & “mip reduction plan® which will
build upon these current initiatives.

(24) Pedestrian and Bicycle Paths. The City shall construct znd maintain
pedestrian and bicyde paths allowing the public to travel along Broadway and to gain 8coess
to the protected area and shall construct two underpasses for the existing Broadway
pedestrian and bicyde path under Z7th Street and the new access road north of Ash Street.
The City shall pay for the copstruction of such pedestrian and bicycle paths and underpasses,
in en gmount not to exceed $420,000.00. The City is bereby granted all necessary easements
10 gain aceess 10 the property for the construction and maintenance of the pedestrian and
bicycle paths and underpasses. The pedestrian and bicycle paths shall be located entrely
on the protected area, except for the area in front of the existing NIST building, &t
appraximately 27th Street, where the peth shall go through an casement, which is hereby
granted, and attached hereto and incorporated herein by this reference as Exhibit C. The
City shall be responsible for the maintepance of all pedestrian and bicycle paths and
pnderpasses constructed by the City.

Utilities

{(25) Water and Wastewaler Master Plans. The City shall update its master plans
for the water and wastewater utilities, in tandem with the development of the master plan
for the NIST development in the development zone. All subsequent construction on the
property shall be in conformance with the NIST master plan. Prior to any development on
the development zone beyond the NOAA building, NIST shall complete 2ll improvements
on the property necessary to serve ali water and wastewater needs of that development
identified in the NIST master pian. '

(26) Dreinage Faclities- The parties agree that the presently planned approximate
size and location of a detention pond (in the southern-most €Orner of the property) is
acceptable. In the event that another detention pond is determined by the Director, NIST,
to be necessary, NIST shall notify the City of this determination, and the parties agree t0

determine its precise location. The necessity for such 2 detention pand is not & matter of
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negotiation, only its location (which may be within the approximately 600 foot buffer along
Broadway). Both detention ponds shall be landscaped and mazintained so as to maintain
to the maxirum extent feasible, the natnral, open-space conditions of the protecied area.
The City shall assume o ownership or control over such drainage faciiides, and NIST shall .
be fully respoasible for the construction and maintsnznce of such fzcilites.

(Z7) Water and Wastewater Lines Any existing City water transmission and

distribution lines and wastewater collection lines on the property may be operated,

- raintained, and reconstructed by the City. NIST shall dedicate additional easements es
required from time to time for water and wastewater service to the NOAA building and for
the buildout of the NIST site. ' '

Environmenta] Considerations

(28) Noise. The parties agree that consideration shall be given to 21l practicable -
measures limiting the effects of noise caused by the operations of NISTs futurs facilities
and equipment. As an exanple, both parties agree that the current design of the NOAA
building, which places most of the machinery within the building (keeping outside only that
machinery and equipment which mmst remain on the outside) is acceptable.

(29) Hazardous Waste. The parties agree that hazardous waste shall be treated
in accordanee with all Federal laws and the best current practcss es of the time of disposal,

(30) OQumide Lighting. The City agrees to work with GSA to reach agreement
regarding outside lighting on that part of the property related to the NOAA building
construction. NIST shall notify the City prior to installing any new outside lighting on the
NIST-managed portions of the property. No lighting shall be installed on top of Enchanted
Mesa, except as needed for safety of air traffic, as required by the Federal Aviation
Administration, or because the lighting itself is part of the research project.

Future Construction Considerations

(1) Community Communication. NIST agress to develop an on-going process for
communicating construction issues to the City during any pre~construction, construction and
post-construction phase of development on the praperty. Such communication may take the
form of press releases and newsletters distributed throughout the neighboring comrmnity.
Whenever NIST issues some communication to the public, it agrees to provide a copy of
such communicztion to the City Manager for distribution as the City Manzager sess fit. The
partes recogoize that such communicaton ensures sensitivity to ctizen issues. When
appropriate, the parties agree to raise these issues on a timely basis, preferebly in the
quarterly implementation committee meetings, as discussed in paragraph 42, below.

(32) Review and Comment. Whenever NIST begins any building of over 10,000
square feet of gross flocr area in the development zone or any replacemert building in the
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ressarch zones, it shall afford the City a 30-day review and comment period. This shall
include 21l issues, such as: landscaping, outside lighting, hazardous waste, noiss, parking lots,
fire protection, water conservation, energy efficiency, solid waste removal, building materials
and design, water, westewater and drainage infrastructure, underdrains, wetlands and wildlife
management, limitation of emissions, and integrated past management. Although there is
2 time limit of thirty days, consistent with Federal 1aw, NIST agrees to accommodate, if
possible, comments beyond the thirty day time period. The City will designate one person
who will manage its review process.

(33) NEPACompliance. In accordance with NIST's obligations under the National
Environmertal Policy Act, NIST shall perform an environmental impact statement on its
master plan for the property (which shall be done at approximately the same time &s the
pending GSA environmental impact statement for the NOAA Building). The environmental
impact statement for the master plan may mitigate the impact of the site plans but may not
be used to increase any of the maximum build-out numbers st forth in this agreement. The
parties recognize that mitigation undertaken in response to the NIST environmental impact
ctatement or to the GSA environmental impact statement for the NOAA Building may
affect the construction and location of buildings on the site and may decrease but not
increase building envelopes, loop road incursions into open space and other environmental
impacts contemplated by this agreement. If a change occurs as & result of such mitigation,
the parties agree 1o incorporate such changes in this agreement and in the easement of even
date.

(34) Reservation of Rights. The parties recognize and respect each other's right
to take any legal action regarding the environmental aspects of any future development.
Should litigation result during the course of this agrecment, both parties recognize that szid
litigation could be grounds for modification or cancellztion of this agreement in accordance
with the terms of this agreement outlined in paragraphs 47 and 48, below.

(35) Removal of Excess Structures and Equipment.  NIST, in consultztion with
other Federal agencies, agrees to remove amy equipment O STUCUres on the property which
gre deemed by NIST to be excess personal property, as defined by current Federal Property
Manzgement Regulation, 41 CFR. § 101-43.001-6 (L., not required for its needs and the
discharge of its responsibilities). The City understands that, in disposing of excess Federal
property, NIST must follow all Federal property regulations, currently contained at Subchap-
ter H, Federal Property Management Regulations (41 CF.R. Parts 10143 to 101-49).
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City Sopport

(36) tation gp seati ifv. The City agrees to explain this
agresment, end its overall benefits, to the community of Boulder, It will educate neighbor-
hood groups on the terms of this egreement and the policies bebind such terms. The City
will continue to support and be appreciative of the scientific work force at the Federal sita.
It liigation results from the development ectivities on the property, the City agrees to live
up to this, and any other, agreement it has made with the Federzl ggencies involved.

Terms and Conditions

(37) Intent Concerrine !!1<; of Site. Both parties agree that this egresment is

predicated on the representation by NIST that the present and future build-out of the
property will be utilized for Federal purpeses with the intent of conducting research and

support operations. '

(38) Definition of Temporary. As used in this agresment, the term “temporary”
shall have a meaning of "not permanent.® Because the duration of research projects may

vary from time to time, whenever the Director, NIST, must communicate to the City that
2 project will be of a “temporary” nature, the Director shall inform the ity of the approxi-
mate start and finich dates of the project. The project shall not exceed the fnish date
without an explaration to the City of the reason and communication of a new finish date.

(39) Definition of Programmatic Scientific Needs. Any determination of NIST's

"programmatic scientific needs” by the Director, NIST, shall be based on specific analysis
by NIST project managers and consistant with the stated mission and legal authorities of
NIST. For purposes of this egresment, these needs include the needs of NOAA, the
National Telecommunications and Information Administration, and any other Federal
agencies on the site. Upon determination of & need, the Director, NIST, shall exercise
rezasonable diligence in seeking out alternatives that would have a less intrusive impact on
the surrounding community, indluding reviewing all of the available sites, determining that
no other practical solution exists, and minimizing impact on the surrounding community.

(40) Definition of Lendscaping. As used in this agreement, any requirement for

"landscaping” shall be in accordance with the techniques and requirements as defined by
GSA guidance, currently Chapter 2 ("Site Planning /I andscaping Design™) of PBS-F3430.14_

(41) 2 flict with Resulations [nances. Nothing in this agreement
condiets with present NIST regulations or City ordinances.



(42) Implementation Commitiee. The parties agree to form a joint commiitiee,
which shall meet o0 & quarterly bass, to monitor the implementation of this agreement and
the ezsement of even date. This committee will be composed of the City Manager, the
Direcior, NIST, and the Director, Field Installztions Consolidation Project Office (NOAA),
or their representatives. : - :

{43} Dispute Resolution Process. Should disagrecment arise as to the interpre-
tation of the provisions of this agreement, of amendments and/or revisions thereto, that
cannot be resolved by the parties' representatives, the areas of disagreement shall be
reduced to writing by each party and presented to the other party for consideration at Jeast
30 deys pror to forwarding the matter to respective higher offidals for appropriate

-resolution.

(44) Enforegment.  This agreement imposes no duty or cbligation to amy third
party. No person of entity not & signatory party to this agreement shall have any right to
enforee its terms. Both parties shall bave the right to enforee this agresment by proceedings
at law or in equity. No party shall be deemed to waive or forfeit amy right under this
agreement by its forbearance from enforcing such right in the past.

(45) Integration (Jause. Thic agreement and the attached exhibits plus the
easement of even date contains the entire agrecment between the parties relating to the
property and may be modified only by an instrument in writing executed by both of the
parties. T

(46) EPfiective Date. The terms of this agreement will become effective upon the
sicnzture of the approving officials of both of the parties.

(47) Good Faith Negotiations. In the event that either party feels unreasonably
consirained by the terms of this agreement at any time, the other party shall bargain in good
faith 1o explore any adjustment of the terms of this agreement which could retieve such
copstraint, consistent with the spirit of this agreement and the public interest. It is
understood that any modification or canccllation of this agreement will in no way affect the
right and obligations of the parties as described in the casement of even date regarding the
protected area

(48) Termination. “This agreement shall remain in effect unless sooner modified
by the muteal copsent of the ‘parties, Or cenceled in accordance with the conditions
described hereinafter. This agreement may be canceled either upon mutual agrecment 0T
by either party upon providing 90 days written Notice of Cancellation to the other party.
Such Notice of Cancallation may be provided only under one or more of the following
dreemstances: '

(a) where either partyis directed by law or executive order of the President of the
Uniteé States to cancel this agreement;
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(b)  the occurrence of such other circumstances which may later, by mutual
recogrition of the parties, act 50 2s to reader compliance with this agreement impossible:

(¢)  inthe event that the City files suit against ary Federal agency alleging non-
compliancs with the National Ervironmental Policy Act regarding the NOAA building.

Upon such Notice of Cancellation, each Pparty promises to negotizte in good faith towards
a1 amiable settlement of the rights of the parties with the utmost consideration given to the
public enjoyment of the scenic, aesthetic, and environmental assets of the property.

(49) Lhange in Custodianship. Ifaianytimcalstoéia.n.ship of any part of the
property is transferred from NIST to another Faderal 2gency, NIST will insist that ary pew
custodian of the property enter into the same agrecment with the City. This provision will
not be in effect for the paree] of property o be transferred to GSA to construct the NOAA
building, unless GSA otherwise agrees,

i st

(50) Lizison Officers. Until changed by notics given under paragraph 58, the
following persons shall serve as liaisons under this agreement. ‘

For NIST: Dr. RA Kamper, Director, NIST Boulder Laboratorias
(303-497-3237).

For NOAA: Mr. Klaus Liedtke, Director, Field Installations Consolidation Project Office
(303-497-5010), | |

For the Gity: Mr. Tim Honey, Gity Manager, Post Offics Box 791, Boulder, Colorado 80306
(303-441-3090).

(51) Notices. All notices under this egreement shall be given by registered or
certified mail, postage prepaid, directed as follows, or as amended by notics given under this
parzgraph, and shall be deemed given on the dats of mailing:

A.  Intended for NIST:
Director, NIST Boulder Laboratories
325 Broadway
Boulder, Colorado 80303

B. Intended for NOAA:

Director, Field Installation Consolidation Project Office
325 Broadway OAX4
Boulder, Colorado 80303

—t
P—a



C.  Intended for the Gity:

City Manager

Post Office Box 791

Boulder, Colorado 80306
Acceptance and Approval

IN WITNESS WHEREOF, the parties have caused thlS agreement to be duly
executed zs of the day and year first ebove written _

U.S. Deparment of Commerce

By: MM

_~"" Arzti Prabhakar L{
Director, National Institute of Stanc ds and Technology

Date: & Decefe (793
The City of Boulder, Colqrado

Director of Fu;'mc: and Record
Ex-Officio City Clerk *

Approved as to form:

W

City Attgmey

Date: || /1'1/./5"7
| !
PL CU a-moa2 FRX
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PAGE 1 of 2

DESCRIFTION OF PEDESTRLAN AND B{CYTLE PATHS EASEMENT:

TS DESCRIPTION IS BASED UPON A MONUMENTED LAND SURVEY DF THE §.1.5.T. SITE ALED
AT BOULDER COUNTY LAND USE DEPARTMENT AS NUMBER L5-§3-0122. CORNER

DESCRIPTIONS AND MONUMENTATION ARE DESCRIBED THEREDN.

 SITE LOCATED IN SECTIONS § AND 6, TOWNSHIP T SOUTH, RANGE 70

A PART OF THENAST
JDER CODUNTY, COLDAADOD, MORE PARTICULARLY DESCRIEED AS

WEST, 6TH P.M. BO
FOLLOWS:

BEGINHING AT CORNER NO. 1, OF THE RIS.T. SITE. THE N.E. CORNER OF THE N1S.T. SITE:
THENCE 5.88%25.04%W.,, ALONG THE EXTERIOR BOUNDARY OF THE N.LS.T, STE, 26.067;
THENCE §.25°12735"E., 30.62%

THENCE S.27*18°26°E, 201207 THENCE S§28%24°29°E. 2M.61%;

THENCE S.18%34"24°E, 105.64; THENCE S.28*21"197E, J08.64%; .

THENCE S24°3745°E, 170.417; THENCE S Ip*21"D4"E, 376.84° TO A POINT OH THE
BOUNDARY OF THE PREVIOUSLY DESCRIBED PROTECTED AREA -
THENCE N.61%457297E. ALONG SAID PROTECTED AREA BOUNDARY, B4.55° TO A POINT ON
THE EXTERIOR BOUNDARY OF THE N1S.T. STE (THE WESTERLY RIGHT-OEWAY UNE OF
BROADWAY); THENCE M.2B*14°21"W. ALONG SAID EXTERIOR BOUNDARY, 1413.28° TO T™HE
POINT DF BEGINNTG,

CORNTAINING 1.36 ACRES. MORE OR LESS. {58211 SQUARE FEETH

i
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WEMHQE-&BLE EASEMENT IN REAL PROPERTY

IS TRREVOCABLE EASEMENT, made ond entered into this ¥ day of
Dec pmdetn 1993, by and between the United States of America, acting by and
through the Department of Commercs, National Tnstitute of Standards and Technology
("NIST™), and the City of Boulder (the "City™),

WITNESSETH:

WHEREAS, the United States of America is the owner in fee simple of a pareel of
1and situate at 325 Broadway, Boulder, Colorado, described in Exhibit A, attached hereto
and incorporated berein by this reference (the “property’); which pareel of land was acquired
by the United States of America by deeds which are recorded among the land records of
Boulder County, Colorado, located in Boutder, Colorado; and

WHEREAS, NIST, is the custodian of the property; and

WHEREAS, the City has requested the conveyance to it of an easement becanse of ~
its desire to maintain a buffer zon& consisting of undeveloped space mow in existence 03
the property, as well &s providing continuing public access for the assthetic, scenic, and
erviropmental epjoyment of the present undeveloped space; and -

WI{EREP;S, NIST recognizes those interests and desires to fully accommodate those
interests in view of its present 2nd future Federal scientific research needs; and

WHEREAS, the parties intend to preserve a protected areaon the property as Open '
 space, for aesthetic, scemic, ecological, wildlife, and passive recreation purposes; and

WHEREAS, the parties intend to Limit the use of the research zones on the property
to preserve some of the same values; and

WHEREAS, the parties intend that certain transportation improvements be
constructed by the City with its o%2 funds; and :

WHEREAS, the parties bave entered into a memorandum of agreement of even date
concerning the property; and '

WHEREAS, NIST possesses the statutory zuthority to grant this easement to the City
pursuant to Tide IV of Public Law 102 - 353 (October 6, 1992), 106 Stat. 1745; and that the
City possesses the authority to acquire such an casement over real property pursuant 10
Article XX, Section 6 of the Constitution of the State of Colorado, and Sections 64 and 176

of the Charter of the City;

WHEREAS, NIST specifically does not intend to create a conservation easement
ander Article 305 of Title 38 of the Colorado Revised Statutes;



THEREFORE, for good and valezble coasideration, pursuant to the above-
meatoned autharities, NIST hereby grazts and comveys to the City this imrevocable
caserment, subject to the terms and condidons described below:

Description of the Conveyed Property

1 Ihgm;gm The protected area which is the subject of this easement is
described in Exhibit B, attached hereto and incorporated herein by this reference. As a
general description, this area consists of the undeveloped lands: on the south of the
property, an area generally 400 feet wide, lying between Dartmouth and the irregular
boundary formed by Research Zone 3, Building 25, and the loop road to be constructed (as
described below); on the east of the property, an area approximately 600 feet wide, lying
between Broadway and the same loop road described below; and on the west of the
property, the area west of the ioop road described below, constituting the Enchanted Mesa,
minus the three definad primary research zones. The protected erea shall include the Skunk
Creek Corridor, as defined by the U.S. Fish and Wildlife Servics. The loop road will be in
the following general location: on the south and east as close to the Anderson Ditch es
possible; connecting with the Broadway access; and around the south end of the NOAA
Building 25 close to the building as possible (giving reasonzable consideration to noise and
vibrations), maintaining the general 400-foot wide buffer in 21l areas except the south end
of the NOAA building. A legal description of the protected area is attached hereto as
Exhibit C and incorporated herein by this reference. Both parties intend that ths Jege! 2ud
general descriptions and the map desaibe the identical pareel of property, but the legal
description is more prccit,c and governs in case of conflict.

2. The Secondary Resegrch Zore, Within the protected ar red is a secondary research

zoue, described as such on Exhibit B. Rescarch may be conducted within this zone only in
accordance with the procedures described in paragraph 13 of this easement.

3. The Detention Ponds, Within the protected area two detention ponds may be
built, to regulate precipitation run-off. These ponds will both generally ie along Broadway.

4. Kusch Road, Within the protecied area is a currently unimproved road known
as Kusch Road, as described on Exhibit B.  This road serves as the only means of
connecidng the parts of the property not c::::rvcycd by this ezsement which lie within the

protected area.

Terms of the Easement

5. Use of the Protected Area — General, The protected area shall be used as
an undeveloped buffer between the Federa! facilities on the property and the surrounding
commuzity. Consistent with this use, the partdes agres that the protecied area shall be
preserved in its natural, open space conditoz, and 2ll eforts shall be expended toward pre-
serving the full wildlife, ripariar, and wetiand condidons now existing, The protacted area
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shall be open to public accass and use at all dmes, except when and to the extent that use
is reasonably restricted by NIST and the City Manager to protect the public safety, ecology
or wildlife or permit maintenance activities.

6. Use of the Protected Area by the City, Consistent with the use specified in
b S above, the City mazy, at its expense, construct a bicycle path and pedestrian
paths in the protected area. The City shall maintain the improvements and the protected
area to reasonable standards of repair, orderliness, neatness, sanitation, and safety. The City
may also provide for regular law enforcement patrols to this area to ensure the public's
adherence to locz] ordinances and laws (e.g, speeding cyclists, unleashed dogs, littering).
But none of these contractual commitments shall give rise to a duty of care or waive,
atrogate or impair the governmental immunity of the City. The City shall confine its
activities in the protected area strictly to those necessary for the enjoyment of the privileges
hereby granted, and shall refrain from marring or impairing the appearance of the property,
obstructing access thereto, interfering with the transaction of NIST business and the
convenience of the public, jeopardizing the safety of persons or property, or causing
justifiable public criticism. '

7. No Use of Protected Area Except as a Buffer. Except as otherwise provided
by the Special Conditions of this easement, no use of the protected area that is inconsistent
with the above-stated use of the protected area as an undeveloped buffer shall be permitted.

8. ific [imitag No person shall use the
protected area in the following manner: |

2 Except as otherwise provided by the Special Conditions of thig
casement, no person shall permit or place, construct or maintain anmy temporary or
permanent structure or equipment of amy kind, whether mobile or statiopary, on the
protected atea '

b.  Except as otherwise prdvidcd by the Special Conditions of this
casement, 0o person shall permit or carry on any activities which impair the natural beauty
or the ecological and wildlife values of the protected area

¢.  Except as otherwise provided by the Special Conditions of this '
easement, 0o person shall permit or engage in any use in the protected area which includes
scientific research, storage of scientific or support equipment, storage or use of mobile or
manufactured homes or other temporary structures, a junk yard, a vehicle or vehicle
replacement parts storage area, a parking ot, an animal or vehicle track, a golf course, a
belicopter or airplane landing area, or a sign or billboard (except for directional signs placed
by the City). ' .

d. Except s otherwise provided by the Special Condidons of this
easement, no person shall dump or store, OF permit any dumping or storage of, ash, trash,
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juak, rubbish, sawdust, garbage, chemicals, hazardous materizls, or any other unsightly or
offensive material on the protactad area.

e. Except as otherwise provided by the Spedal Conditions of this
¢asement, no person shall change, or permit any change in, the topography of the protected
area through grading, excavaton, dredging, filling, or placing soil or other substances,
materials, or landfll on the protacted arza

f. Except as otherwise provided by the Specizl Conditions of this
eascmert, no person shall dig, remove, destroy, or cut, or permit the digging, removal,
destruction, or cutting of, trees or plants, or any other destruction of the natural emviron-
ment of the protected area. : : '

g . Except as otherwise provided by the Special Conditions of this
e2sement, no person shall poison, hunt, trap, or destroy, or permit the poisoning, hnnting,
trapping, or destructon of, animzls on the protected area,

b Except as otherwise provided by the Special Conditions of this
e2scment, no person shall operate any type of motorized vehicle, including without
limitation dirt bikes, motoreycles, or snowmobiles, on the protected area, except on Kusch
Road No person shall operate 2 motorized vehicle on Kusch Road exeept with the prior
wTitien consent of the Director, NIST. This paragraph shall not apply to authorized
Smergency, maintenance, or patrol vehicles. .

L Except as otherwise provided by the Special Conditions of this
casement, 0o new roads shall be constructad in the protected arez, and no road shall be
constructed through the protected area connecting the property with the adjoining parcel
of land currently occupied by the Nationz! Center for Atmospheric Research. Existing roads
or tracks existing or created under this easement other than Kusch Road may be removed
and the land restored to 2 natural condition.

I Except as otherwise provided by the Spedal Conditions of this
casement, no new perimeter or interior fencing shall be constructed on or around the
protected area. Existing fencing may be repaired by either party.

Specizl Conditions of the Easement

_ S, Reservation of Prior Easemenis, NIST reserves tha right to use and maintain
zay facilities which exist in the protected area in accordance with ell current, existing ease-
ments and other conveyances. Should it become necessary for NIST or another party to
those easements to dig or alter the land in the protected area for such purpose, NIST shall
provide prior written notice to the City of the planned activities and the reasons therefor,
which may include without Hmitation necessary maintsnance, upgrading of faclities, or
emergency repairs. NIST shall assure that the protected area is restored to its originzl

4



contour 2nd revegetated within a reasonabie fime after any disturbance under this
paragreph.

10, Reservation of Mineral Rights, No mining operation shall be conducted or
permitted by the City on the protected area. No minerals shall be removed therefrom
except such as are reasonably necessary incident to the utilization of the protected area for
the purposes for which this easement is granted.

11.  Reservation of Utility and Communications Tines. NIST reserves the right
for itself and any other agency t0 erect new permanent utility and communications lines
under the protected arca. Before any such placement of utility lines, NIST shall provide
prior written notice to the City that a programmatic scientific need necessitates the
construction of & particular utility or communications line under the protected area. Both
parties agree to accommodate each other's interests to the maximmim extent possible in con-
structng these lines. NIST shall assure that the protected area is restored 10 its original
contour and revegetated within a reasonable time after any distorbance under this

paragraph.

12.  Copsquction of Berms, NIST reserves the right for itself and any other egency
comstructing any permanent buildings adjacent 1o the protected area to usc 2 reasonable
amount of land in the protected area for berming or other landsceping activities directly
associated with the particular construction project. Such activities shall use only as much
of the protected area as reguired to perform the activity.

13.  Reservation of Activities in the Secondary Research Zone, NIST reserves the.
right to conduct research in the secondary research zone. Within the secondary research
zone, Tesearch ectivities may only be performed if (1) the Director, NIST, certifies that a
programmatic scientific need exists that research be done in the zone, and the research
eannot be done elsewhere on the property; (2) 0o building or antenna or satellite dish is
erected; and (3) such research is temporary in natire. Before a decision is made to
undertake research in the secondary research zone, the Director, NIST, in consuitation with
other Federal agencies when appropriate, shall communicate his or her intentions to make
“such z decision to individuals within the City and community. Those individuals shall be

allowed reasonzble time to study the proposal and to provide their individual views. NIST .
shall give prior motce to the City and public of its intent 10 conduct research in the
secondary research zone. Upon termination of the rescarch project, the sacondary research
sone shall revert to its primary use as & buffer. _. :

4.  Fencing of the Secondary Research Zone, The secondary research zone shall
be open to public access and use at all times, and no fencss shell be placed or maintained,
except zs are essential to the protection of equipment during the period that the equipment
remains on the zone. The secondary research zone shall be maintained as an open space
buffer when and to the extent that equipment is not located on it -




COPY

MEMORANDUM OF AGREEMENT

Between

THE U.S. DEPARTMENT OF COMMERCE
THE U.S. GENERAL SERVICES ADMINISTRATION

And

THE SOUTHERN UTE
THE UTE MOUNTAIN UTE
THE NORTHERN UTE .
THE JICARILLA APACHE
THE APACHE OF OKLAHOMA
THE KIOWA OF OKLAHOMA
THE COMANCHE OF OKLAHOMA
THE CHEYENNE AND ARAPAHO TRIBES OF OKLAHOMA
THE PAWNEE OF OKLAHOMA
THE EASTERN SHOSHONE
THE NORTHERN ARAPAHO
THE NORTHERN CHEYENNE
THE OGLALA SIQUX
THE ROSEBUD SIOUX
THE MEDICINE WHEEL COALITION FOR SACRED SITES
of NORTH AMERICA

Regarding

THE DEPARTMENT OF COMMERCE CAMPUS
BOULDER, COLORADO



This MEMORANDUM OF AGREEMENT (MOA) made and entered into by and
berween the Southern Ute, Ute Mountain Ute, Northern Ute, Jicarilla Apache, Apache of
Oklahoma, Kiowa of Oklahoma, Comanche of Oklahoma, Cheyenne and Arapaho Tribes
of Oklahoma, Pawnee of Oklahoma, Eastern Shoshone, Northern Arapaho, Northern
Cheyenne, Oglala Sioux, and Rosebud Sioux (the Tribes), The Medicine Wheel Coalition
for Sacred Sites of North America (the Coalition), the Department of Commerce (DOC),
and the General Services Administration (GSA), under the spirit and provisions of the
following:

WHEREAS, Public Law 89-665 (the National Historic Preservation Act of 1966, as
amended) and regulations implementing Section 106 (36 CFR 800) and Section 110,
require Federal agencies o identify natural, cultural, historical and archaeological
resources which may be impacted by Federal undertakings, to consider the effect of the
proposed action upon the resources, and to consult with interested parties on the effect of
proposed undertakings; and,

WHEREAS, the United States Government has a trust relationship with Amencan Indian
Tribes, as evidenced by provisions in numerous laws such as the National Historic
Preservation Act of 1966, the American Indian Religious Freedom Act (AIRFA), the
Native American Graves Protection and Repatriation Act (NAGPRA), the Archaeological
Resources Protection Act (ARPA) and [reaffirmed in] President Clinton’s Memorandum
for Heads of Executive Departments and Agencies of April 1994, GSA and the DOC
recognize the need to consult, to the greatest extent practicable and to the extent

permitted by law, with tribal governments prior to taking actions that affect these native
goVEInments or their members; and,

WHEREAS, the DOC and GSA in consideration of the trust responsibilities between the
U.S. Government and American Indian Tribes, are committed to supporting the policy of
Public Law 95-341 (the American Indian Religious Freedom Act of 1978), which states
that “...it shall be the policy of the United States to protect and preserve for American
Tndians their inherent right of freedom to believe, express and exercise the traditional
religions of the Amercan Indian, inctuding, but not limited to, access to sites, use and
possession of sacred objects, and the freedom to worship through ceremonials and
traditional rites”; and,

WHEREAS, the Tribes have reserved rights and interests for lands off-reservation
including, but not limited to, lands ceded to the United States of America by treaties; and,

WHEREAS the Tribes recognize that cultural and natural resources, and customary use
locations on Federal lands, are invaluable in the preservation of endangered tribal
resources critical to the preservation of their cultural heritage and pursuit of raditional
lifeways for present and furure generations; and,



WHEREAS, 10 promote and SUpport government-to-government relationships with the
Tribes as defined and required by the President’s Executjve Memorandum of April 1994,
GSA and the DOC (with assistance from the Army Corps of Engineers) have attempted,
through consultation, to co-parmer with the Tribes and the Coalition to address and find
solutions for the cultural resource issues on the Department of Commerce Campus (DOC
Campus); and,

WHEREAS, the DOC and GSA wish to establish and maintain government-to-
government relationships with tribal governments for the purpose of building stable,
long-term working relationships which result in positive, mutually understood and
beneficial solutions to common situations; and,

WHEREAS, this MOA reflects the results [agreements] of a consultation process begun
by the DOC and GSA in March, 1994, with 14 Federally recognized Indian tribes (the
Tribes) native to Colorado, and the Medicine Wheel Coalition of Sacred Sites of North
America (the Coalition) in response to allegations that one, or several, rock features ona
portion of the DOC Campus, 325 Broadway, east of the Anderson irnigation ditch, were
of American Indian origin; and,

WHEREAS, the DOC and GSA have hosted three inter-tribal consultation conferences
with the parties on October 4-6, 1994; March 1-3, 1995; and, May 7-11, 1995, for the
purposes of inspection of the DOC Campus, providing a forum for discussion of the
issue(s), and providing an opportunity for ceremonial activities; and,

WHEREAS, the GSA and the Army Corps of Engineers have visited individually with
each Tribe and the Coalition; and,

WHEREAS, the DOC and GSA are committed to addressing concems identified by tribal
governments regarding natural and cultural resource issues within DOC and GSA areas of
responsibility, and to outline steps necessary and desired in resolving issues; and,

WHEREAS, as a result of the consultations in accordance with Section 101 (d)(6)B) of

the National Historic Preservation Act (16 U.S.C. 470a), a majority of the Tribes and the
Coalition identified portions of the DOC Campus as sacred and special, inciuding an area
between the Anderson immigation ditch and Broadway and the top of Long Mesa; and,

WHEREAS, although the parties were not in agreement as to whether a cultural resource
of American Indian origin exists on the DOC Campus, they did not support additional
mvasive studies needed to better identify the cultural property to make a recommendation
about the eligibility of the area for inclusion in the National Register of Historic Places
(NRHP), or the eligibility of the rock features as a Traditional Cultural Property (TCP).
The Tribes and the Coalition agreed that, rather than permit additional archaeological
studies, the areas designated by the Tribes and the Coalition (see attachment 1 for



definition) would be considered special and sacred under the provisions and criteria of the
American Indian Religious Freedom Act (AIRFA) of 1978; and,

WHEREAS, the DOC and GSA support use of the DOC Campus by American Indians,
and will develop a Programmatic Agreements (PA} with all parties, which will provide
guidance for the use and access of the protected area; and,

WHEREAS, it is mutually advantageous for all parties to cooperate in this opportunity to
increase the knowledge and understanding of the historical significance of the American
Indian people, and their resources, in the Boulder area; and,

NOW THEREFORE, be it resolved that, the DOC, GSA, the Tribes, and the Coalition
agree that the protected property at 325 Broadway, Boulder, CO shall be administered in
accordance with the following stipulations:

CONDITIONS
The DOC and GSA will ensure the following conditions are carried out:

1. Construction of the proposed building on the west side of the Anderson Irrigation
Ditch can proceed provided that this MOA, and the subsequent Programmatic Agreement
{PA), as hereinafter described, are developed cooperatively with the Tribes, the Coalition
(or their destgnated representatives) and finalized.

2. The MOA will be part of the Environmental Impact Statement (DEIS), currently
being prepared by GSA, and that based on this MOA, a PA will be prepared and be made
part of the Final Record of Decision of the EIS. In the event the PA is not finalized
within this time frame, it will become part of the Final Record of Decision by addendum.

3. A PA will be developed between the Tribes (or their designated representative),
the Coalition, the DOC, the GSA, and the City of Boulder to specifically define the use
and care of the above mentioned protected areas.

4 The Tribes and the Coalition will hold a permanent, irrevocable easement on the
property to protect against future development. The land areas covered by this easement
are referenced on the official survey map, Attachment 1 hereto. This easement will be
drawn up in cooperation with the City of Boulder and upon final formulation will become
part of this Agreement by addendum. '
5. Those areas east of the Anderson Irrigation Ditch and the area on Long Mesa as
described in Attachment 1, will remain undisturbed with the following one-time
exceptions: (a) a trench for a sewer line as indicated on Attachment 2 hereto; and, (b) a
trench and hollowed out area for a storm water detention pond consisting of about one

and one-half acres as indicated on Attachment 2 hereto,



14. The parties recognize the o gistical difficulty in obtaining simujtanesus signatures
to this MOA. Therefore, the parties agres that this MOA will take effect upon the
signature of the DOC, GSA and a majority of the consulting tribes, but jts provisions will
not aifect any other party unti] that party signs the MOA. However, in no case shai] this
agrezment take effect befors Janvary 1, 1996,

DEC 15 1935

Dat=:
UsS. Depart?::f:nt of Commerzs
By: Date;

Secrerary
The Medicine Whee! Coalition for Sacred Sitas
of North America
By: ' Date:
President

The Southemn Uts
By: Darz:
The Ute Mountain Ute
By " Data:
The Northern Uts
By ) Date:
The Jicarilla Apache
By: . Date:
The Apache of Qklzhoma
By: Dats:
The Kiowa of Oklzhoma
By: Date;

The Comanche of Oklahoma

B Date:
b -_—




6. Subsequent to the one-time exceptions as noted above, the disturbed areas will be
restored to their previous condition, as reasonably pessible. After the installation
described in paragraph 5, itis understood by and between the parties hereto that certain
maintenance activities may be required from time to time relative to the aforementioned
sewer line and retention pond. The procedure for notification of these activities will be
addressed in the PA.

7. The proposed Loop Road entrance to the National Oceanographic & Atmospheric
Administration (NOAA) building originally designed to pass east of the Anderson
irigation ditch will be eliminated. Entrance to the NOAA building will use the existing
road structures, 10 include a modernized and widened Lawrence Road.

8. A mornitoring program will be established to ensure tribal oversight during ground
disturbing activities on the DOC carnpus. Activities encompassed by this program
include but are not limited to: ground disturbing construction activity for the NOAA and
NIST buildings; two utlhity trenches for sewer and a storm water detention pond; and any
additional construction disturbance necessary west of the Anderson irigation ditch. The
procedures for implementation of this program will be specifically defined in the PA.

9. Prior to construction, specific procedures will be developed for implementing the
discovery, consultation, and repatriation provisions of Public Law 101-601 (Native
American Graves Protection and Repatriation Act of 1990). These procedures will be
defined in the PA. American Indian artifacts discovered during ground disturbing
activities will be weated in accordance with these procedures.

10.  The DOC {(gither in the NIST or NOAA building) will provide an office and the
necessary support for use by the tribal monitoring personnel during ground disturbing
activities as described in number 9 above. The PA will address this facility in detail.

11, Direct contacts between the DOC and GSA, the Tribes and the Coalition are In no
way limited by this MOA. Such contacts are encouraged to promote more effective
communication and coordination. This MOA in no way supersedes other policies,
authorities, treaties, 0t jurisdictions of the DOC and GSA, the Tribes and the Coalition.

12.  Should a dispute or objection arise between the parties regarding any aspect of
this MOA, the parties agree to consult with each other in good faith to resolve the dispute
or objection. If the dispute or objection cannot be resolved, the parties agree to meet with
2 mutually acceptable mediator 10 attempt to resolve the dispute. All parties agree not 10
seek judicial relief to resolve the dispute or objection, Or 10 otherwise sue to enforce its
rights under this MOA, until the consultation and mediation attempts have been
exhausted.

13.  Amendments, supplements of revisions to this MOA may be proposed by the
DOC, GSA, Tribes or the Coalition, and shall become effective upon formal approval of
the signatones.



14. The parties recognize the logistical difficulty in obtaining simultaneous Signatures
to this MOA. Therefore, the parties agree that this MOA wil] take effect upon the
signature of the DOC, GSA and a majonity of the consulting tribes, but its provisions will
not affect any other party until that party signs the MOA. However, in no case shall this
agreement take effect before January 1, 1996.

U.S. General Services Administrasion

By: Date:

Administrator

Date \7') Lo J ’ S"

The Medicine Whes! Coalitiap for Sycred Sites
of North America
By: Date:

President
The Southemn Ute
By: Date:
The Ute Mountain Ute
By: Date;
The Northern Ute
By: ' Date:
The Jicarilla Apache
By: v | Date:
The Apache of Oklahoma
By: Date:
The Kiowa of Okjzhoma
By: Date:

The Comanche of Oklzhomz

Bv: Dats:

.




14, The parties ecognize the logistical difficulty in obtaining simulianeoys signatures
to this MOA. Therefore, the parties egree that this MOA will take effect upon the
signature of the DOC, GSA and & majority of the consuiting tribes, but its provisions will
not affect any other party unti] that party signs the MOA. However, in 1o case shall this
agreement take effect before January [, 1996.

U.S. General Services Adminismarion

By: Date:
Adrainistrator ’
U.S. Departnent of Commerce
By: Dare:
Secretary

The Medicine Whee] Coalition for Sacred Siies
of North America

7
B@%@Q Dawe: [0 — § — *’)f

{ President

The Southern Uts

By; ' - Daze:
The Ute Mounrain Uts

By: - . Dare:
The Northern Uts

By: Date:
The Jicarilla Apache

By: Dare:
The Apache of Cklahoma

By: Dure:

The Kiowa of Oklahoma

By Dute:

The Comarche of Oklahoma

By: Dats:




14.  The parties recognize the logistical difficulty in obtaining simultancous signatures
to this MOA. Therefore, the parties agree that this MOA will take effect upon the
signature of the DOC, GSA, a myjority of the Tribes and the Coalition, but ity
provisions will not affect any other party until that party signs the MOA. However, in no
casc shali this agreement take cffect before January 1, 1996.

LS. General Services Administration

By: e o Date:

Administralur

U.S. Depantment of Commerce

By: Date:

Secretary

The Medicine Wheel Cozlition for Sacred Sites
of North America

Dy: Date:

President
The Southern Ute
“ / . .
By: jé/;—ﬁq;a‘ gdﬁ -Lf.‘{_pt-/-/‘s{x?{ ,}/m,(.}élﬂcjiw Date

The Ute Mountain Ute

TV RSN A

By. Dale:

The Northern Ute

By: Datc:

The Jicarilla Apache

By: Date:
The Apache of Oklahoma
By: e e Date:

The Kiowa of Oklahouia

By: Data:

The Comanche o[ Okighomsa

By: Datr:




14.  The parties recognize the logistical difficulty in obtaining simultaneous signatures
1o this MOA. Therefore, the parties agree that this MOA will take effect uponthe
signature of the DOC, GSA, a majority of the Tribes and the Coalition, but its provisions
will not affect any other party until that party signs the MOA. However, in no case shall
this agreement take effect before January 1, 1996.

1U.8. General Services Administration

By: Date:
Administrator

U.S. Department of Commerce

By: Date:
Secretary

The Medicine Whes! Coalition for Sacred Sites
of North America

By: Date:
President

The Southern Ute
By: Date:

[ T— e )

The Ute Mountain Ute

By: %%_‘E;?égg’ Date: %{//%/;4\1

The Northern Ute

By: Date:
The Jicarilla Apache

By: a Date:

The Apache of Oklahoma

By: Date:
The Kiowa of Oklahoma

By: Date:
The Comanche of Okiahoma

By: Date:




14, The parties recognize the logistical difficulty in obtaining simultaneous signatures
to this MOA. Therefore, the parties agree that this MOA will 1ake effect upon the
signature of the DOC, GSA, a majority of the Tribes and the Coalition, but its
provisions will not affect any other party until that party signs the MOA. However, in no
case shall this agreement take effect before January 1, 1996,

U.S. General Services Administration

By:
Administrator

U.S. Department of Commerce

By:

Secretary

The Medicine Whes! Coalition for Sacred Sites
of North America

By:
President

The Southem Ute

By:

The Ute Mountain Ute

By:

The Northern Uts

By:

The Jicarilla Apache

By:

The Apaghe of Oklahoma

i
The Kiowa of Oklahoma

Byv:

-

The Comanche of Oklahoma

By:

Date:

Date:

Date:

Date:
Date:
Date:

Date:

Date: 2//4,/’?4

Date;

Date;



14, The parties recognize the logistical difficulty in obtaining simultaneous signatures
to this MOA. Therefore, the parties agree that this MOA will take effect upon the
signature of the DOC, GSA and a majority of the consulting tribes, but its provisions will

not affect any other party unti] that party signs the MOA. However, in no case shal} this
agreement take effect before January 1, 1996.

U.S. General Services Administation

By: Date;
Administrator

LS. Department of Commerce

By Date:
Secretary

The Medicine Wheel Coalition for Sacred Sitas
of North America

By: Dare;
President

The Southern Ute

By: Drata:

The Lite Mountain Ute

By: . Date:

The Northern Ute

By Date:

The Jicarilla Apache

By: Date:

The Apeche of Oklahoma

By: Date:

The Kiowa of Oklahoma

By Dale;

The Comanche of Oklahoma

Date: 3 "’/_?_Gf

By:




The Cheyense and Arxpebo Tribes of Okbbor
By:
The Prwnee of Okiahoma
By )




The Cheyenne and Arapabo of Oklahamg
By:

The Pawnee of Oklxhoma
By:
The Eastern Shoshone
By:
The Nocthemn Arspaho
By:
The Northern Cheyenne -
By
g
The 8 Sioux
By:
The Rosebud Sioux
By:

Dus;



The Cheyenne and Arapaho Tribes of Oklahoma

Byw M

The Pawnee of Oklahoma

By:

-

Th= Eastern Shoshone

By:

o

The Northern Arapaho

By:

The Northern Cheyvenne

Byv:

-

The Oglala Sioux

By:

The Rossbud Sioux

By:

-

Date:;

Date:

Date:

Date:

Date:

Date:

Date;

"-/—/—/—z;(:,
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The Cheyenne and Arapaho of Oklahoma

By Date:

The Pawnee of Oklahoma | _

By: Datc:'?ﬂi / o {99{
— i Heo &w:{{'f

The Eastern Shoshone

By: Date:

The Northern Arapaho

By: Date:

The Northern Chayenne

By: Date:

The Oglale Sioux

By: Date:

The Rosebud Sioux

By: Date:




The Cheyenns and Arapaho Tribes of Oklahoma

By: Date:

The Pawnes of Cklahoma

By: | Dat=;
The Eastern Shoshone
By: L. Date:
The Northern Arapaho
By: Date:

The Northern Chevenne

By: Datz:

The Oglala Sioux
sVt (BT f%g{

The Rosebud Sioux

By: Date:




The Cheyenne and Arapaho of Oklahoma

By:

The Pawnee of Oklzhoma

By:

The Eastern Sheoshone

By:

The Narthern Arapaho

By:

The Northern Cheyenne

By:

The Oglala Sioux

By:

),
2y

Date:

Dae:

Darte:

Date:

Date:

Date;

Drate;



c Intended for the Cige

City Manzager
Post Office Bax 791
Boulder, Colorado 80306

IN WITINESS WHEREQOF, the parties hereto have hereunto subscribed their nzmes
2s of the date frst above written

U.S. Departmment of Commerce

o (hat Paatdials

Aratt Prabhakar
Director, National Instinte of Standards and Technology

Date: B Deco,l, (993

The City of Boulder, Colorado

Director off Fi
Ex-Officio City Clerk

Approved as to form:

4

City Astorgey

s

Date: ) ,/;7/; b
PLCUx—c/asmﬂ?_,FRK

10
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EASEMENT EXHIBMT °C7
CESCAIPTION CF THE PROTECTED AREA:

THIS DESCRIFTION 13 BASED UPON A MONUMENTED LAND SURYEY OF ;I'}'IE N.[.S.7. STE FILED
AT BOULDER COUNTY LAND USE DEPARTMEINT AS NUMEBEA 15830122, CORNER
DESCRIFTIONS AND MONUMENTATION ARE DESCABED THERECH.

A PART OF THE N1.S.T. SITELOCATED N SECTIONS 5 AND 6§, TOWHRSHIF t SOUTH, BANGE 70
wesT, &7H P.ML, BOADER COWNTY, COLORADD, MORE PARTICULARLY CES{AUSSD AS
FOLLOWS:

BEGINNING AT COBNER NO. 5, OF THE N.LS.T. STTE, THE WEST 1/4 CORNER OF SAID SECTION
&; THENCE 5.B9*41°0C°E., ALONG THE EXTERIQR BOUNDARY OF THE N.1.5.T. 5ITE. §15.04";
THENCE 5.57°36°08°W,, 149 45%;

THENGCE 5.47°23°29°W., 271.89": THENCE 5.44*1C°02°E, 17822%;

THENCE S.04°26°257E, 114.40% THENCE 5.64%25'457E, 178.70%

THENCE 5.34°47'SI°E., 259 54 THENCE N.E6*06'13°E., 397.37%

THENCE N.40731°287E. 273.15"; THENCE N.66°02'3S7E, 122307

THENCE N.10°147357W., 6B.417; THENCE 5.85%39'C3"W., £8.858;

THENGCE NE3*03207W., £2.26: THENCE S5.71*267317W,, 83.45%;

THENGCE N.33%50°31°W,, 162.68": THENCE N.BO*16°13°E, 168.77";

THENCE N.44*41'007¥Y., 192.00° TO A POINT ON THE EXTERICA BOUNDARY OF THE N.LS.T.
SITE:

THENCE §.88°41°00"E.. ALONG SAID EXTERIQR BOUNDARY, 768.73%

THENCE S.04%43°247W,, 48670 THENCE 5.10°34'08"E., 283.60";

THENCE N.5B*17°29°E., 128.75% THENCE NGBSV E, 133.32%

THENCE N.33%08°107E., 60,17 THENCE N.53%16°34"E., 88.82";

THEMCE N.34%31°007E,, 263.397; THENCE M.10*158'04"E., 209.4E";

THENCE N.53*40°0Q07E., B6.00%; THENCE HN.41*17°03°E., 70.00° TO A POINT ON THE
EXTERIOR BOUNDARY OF THE N.LST. 5T

THENCE N.BB®34'517E,, ALONG SAID EXTERIOR BOUNOARY, 169.88%

THENCE 5.29°21°21"W., 135.57% THENCE §.44°48°297W., 82.65";

THENCE S.20734718%wW,, 74.377 THENCE S.41%36° 247w, 113.27%

THENCE §.32%28'05"W., 120.B2% THENCE $.Z8°08'4T7"W_ 71.27"

THENCE §.25*51°07"W., 114,607 THENCE S.36%30r347v,, 348.03%

THENCE S.01*17°30%E, 42.51% THENCE N.BB*4Z30°E., T21.87";

THENCE S.38740°00°E., 101167 THENCE N.B1%15°34°E, 132.217

THENCE H.BB*42°307E,, 361.64% THENCE 5.424067147E., 173.46%;

THENCE N.4B*11°597E., 208.117 THENCE N.B8*42'30°E., 1235.85";

THENCE ALONG THE ARC OF A £0.00° RADIUS NOH-TANGENT CURYE TO THE LEFT, 121.6%
{CHORD BEARS N.BB*40'13°E., 8377

THEMCE ALONG THE ARC OF A 714.05" RADIUS CURVE TO THE LEFT, £34.78°

{CHORD BEARS N.29°38'56°E., §32.117)

THENCE ALONG THE ARC OF A 200.00° RADIUS CURYE TO THE RIGHT, 47724

{CHORD BEARS .1 G6*45°397E, 424 26°)

THENCE N.61°45°397E., 250.00' TO A POINT ON THE EXTERICR BOUNDARY OF THE N.L5.7.
SITE: THENCE ALONG SAID EXTERIOR BOUNDARY AS FOULOWS:

§.28%14°27°E, 118045 TO A POINT OF CURVE, CORNER RO. 12 .

ALONG THE ARC CF A 1818.60° RADIUS CUAYE TQ THE LEFT, 413.66' {CHORD BEARS
5342846 E 412.867), TO CORNER NO.1Y;

5.E9*EE 40w, 1116.93° TO CORNER ND.1C;

S.BR*42307W., 2630.07° TO THE §. 1716 COR., N-5 CENTEALINE OF SECTION &;

N BO°44°277W,, 58.96° TO CORNER NO. 8;

N.36°42°4D"W,, 285.73° TC CORNER NO. &

5.53%16°487w., 378.57° TO CORNER NO. 7;

N.BQYE2°23"W,, 163528°TU CORNER HO. 6;

AND N.O2%24754%W., 1310.03 TO CORNER NQ. S, THE POINT OF BEGINNING, CONTAINING
©a.27 ACRES, MORE OR LESS. (4324227 STUARE FEETI

Prepared by: William . Simge!, Profamsioes] Land Surveyor

Cale. Feg. No, 4346 - 1043 Sicurns Avenwe - Bouide, Coleragds £0303

Dale: 9718553 - Revised 972393 .

{the abovy Paee ord acxircas Bt included In sccordance with Sectfon 1, Articte 35 et

Tittr 38 C1g 1522, {1 ls a legal part of the soseription nd should not be drletect -




15.  Reservation of Activides Copcerning Kusch Road, NIST reserves the right
1o Bse znd maintain Kusch Road in a usezble condition and to copstruct or improve the
exsting bridge over the Skunk Creek Corridor. Kusch Road and the bridge shall rernain
in their current state unless and vntl the Director, NIST, determines that for environmental
or operational reasons, the road must be paved or the bridge must be improved. Upon
mzking such a detarmination, the Director, NIST shall commumnicate such determination in
wridng to the City, which shall have the opportunity to respond to such determination and
to offer input into the timing of the improvements, the constructon techniques to be used,
and the materials to be used. '

16. Removzl and Planting of Materials, After prior notics to NIST, the City may
Terove any unzauthorized structures or materizls and any naxious weeds or dead or diseased
trees or shrubs. The parties may plant tress only with the prior written consent of each
other. Any new plantings shall be confined to plants characteristic of and indigenous to this
geographical erea of the State of Colorado and endemic to the property.

17.  Chapges in Conditions, If at any time a party perceives the existence of 2
naturz! or man-made threat to the continued safety and vse of the protected area, that party

shall immediately inform the other, both orally and in writing, of that perceived threat
Uporn mutual agreement, the parties may jointly or severally undertake amy activity on the
protected area to respond to such threat which would otherwiss, under normal conditions,
be deemed inconsistent with this cescment.

Enforcement

18.  Richt of Entrv, Both parties shall have the right to enter into 2nd upon the

otected area for the purposes of inspection and enforcement of any and all rights granted

or retzained by this easement and for the maintenance of the protected area consistent with
the purposes of this easement.

19.  Notifieation of Incopsistent Use, Should an inspection reveal a use of the
protected area which is inconsistent with the uses contemplated and granted by this
ezsement, the inspecting party shall immediately notify the other party in writing of the
results of the inspection and the use which wes considered to be inconsistezt

20. Respopse to Notification, Upon receipt of this written notice, the party
zlleged to be using the protected area in an inconsistent manner shall either (a) accept the
findings of the other party and restore the properiy to its original eondition as soon as
reasonably pessible or (b) provide a written explanation to the other party of the reasons
wly said use is not inconsistent with this easement.



21.  Mediation, If the condition described in paragraph 20, subparagraph (b)
above occurs, both parties agree to meet s 500D as possible to resolve this differencs. If
2 resolution of this difference cannot be achieved at this meeting, both partics agree to mest
with 2 mutually-acceptable mediator to atiempt t0 resolve the dispute.

22.  Delay of Enforeement. Both partes agree that neither party vnfll sue 1o
enforce its rights under this casement in court until all of the above procedures have been
completed.

23.  Epforcement. This casement imposes no duty or obligation to amy third party.
No person or entity not & signatory party to this easement shall have any right to enforce
its terms. Both partics shall have the right to enforce this easement by proceedings at law
or in equity. No party shall be deemed to waive or forfeit ey right under this easement by

315 forbearance from enforcing such right in the past
General Conditions

24.  Term.of Easement, The terms of this easement shall be binding on the parties
and their respective agents, successors, and assigns, including without Emitation all occupants
of any portion of the property, and sball continue as a covenant and servitude running in
perpetiity with the property.

25. Integratiop Clause, This easement and the anached exhibits plus the
memorandum of agreement of even date contains the entire agreement between the parties

relating to the property.

26. Modification, There shall be no variation or departure from the terms of this
easement without the prior written consent of NIST and the City. This easement may be
modified only by an instrument in writing executed by both parties.

27.  Definition of Temporary, Asused in this easement, thie term "temporary” shall
have a meaning of “not permanent.” Because the duration of research projects may vary
from time to time, whenever the Director, NIST, must communicate to the City that a
project will be of a "temporary” pature, the Director shail inform the City of the approxi-
mate start and finish dates of the project. The project shall not exceed the finish date
without an explanation to the City of the reason and communication of a new finish date.

28.  Definition of Programmatic Scientific Needs. Any determination of NIST's
~programmatic scientific needs” by the Director, NIST, shall be based on specific analysis
by NIST project managers and consistent with the stated mission and legal authorities of
NIST. For purposss of this easement, these needs include the needs of NOAA, the National
Telecommunicztions and Information Administration, and any other Federal agencies on
the site. Upon determination of a need, the Director, NIST, shall exercise reasonable
diligence in seeking out alternatives that would have a less intrusive impact on the



surrounding community, including reviewing el of the available sites, determining that no
other practical solution exists, and minimizing impact to the suToundizg community,

29, Maps, The City shall provide NIST with a map of any bicycle and pedestrizn
paths constructed by it in the protected area.

30.  Laws and Ordinances, In the exercise of amy privileges grented by this
casement, the Clty shall comply with all applicable State and municipal laws, and the rules,
ané regulations of Federal governmental departments and bureaus.

31, Damage. Except as may be otherwise provided by the Special Conditions set
forth above, no NIST property shall be destroyed, displaced or damaged by the City in the
exerase of the privileges granted by this easement conesrning the protected arez without
the prior written consent of the Director, NIST.

32 Hold Harmless, Tne City hereby agrees to the extent of lizbility under the
Colorado Governmental Immunity Act, Section 24-10-101, ¢t seg., CR.S, as amended, to
be responsible for any damages for negligence for which it shall be adjudicated liable in 2
final judgment by a court of competent jurisdiction. Nothing in this easement shall be
construed to give rise to a duty of care or to waive, abrogate or impair the governmental
tmmunity of the City. To the extent set forth in the prior two sentences, the City shall hold
harmless NIST, its officers, zgents 2nd employeas from: -

(a) Any and all dlaims and demands which may be made against NIST, its
ofiicers, agents or employees by reason of any injury to, or dezth of, 2ny person, or damage
suffered or sustzined by amy person or corporation arising from the use of this easemert;
and

(b) Any aud all demage to or destruction of the property of NIST occupied
or used by the City.

33.  Restorafon, Upon express written abandonment of this easerment by the City,
the City shall restore the protected area, reasonable wear and tear excepted, and repair zny
damage caused by its use thereof. Except for pedestrian and bicycle paths, 21y property of
the City instalied or located in the protected area shall be removed. If the City f2ils to
remove all such property within a reasonable period, it shall become the property of NIST,
but this will not relieve the City of the lability for the cost of jts removal and the restorztion
and repair of the protected area. NIST reserves the right to remove the City's property,
restore and repair the protected area to a satisfactory condition, 2ad hold the City liable for
all costs if the Ciry fails to remove said property and restore and repair the protected area
as required by this peragrash. ' '



34, Expense, ALy Cost O €XpeLse conpected with, or in any manner incident to,
the grantiflg, eXeTEss, epjoyment, or relinquishment of this easerment shall be assumed and

35. m@_‘,{mﬂm There shell be no variation or deparaure from the terms
of this easement without prior writted consent of the Director, NIST 2nd the City Manager.

36.  Transferability. This easement is not transferable. 1f the City, through 2y
manner, shall cease 10 be the owner of any of the physical improvements situated in the
protected arez, this ezsement shall automatically terminate.

37 ~discrimination

(2) 'I‘hctlityagrmthalmpcrsonshzﬂbcdisaiminawdagainstin

cormaction with the use mede by the City of the protected ared, on the grounds specified

jn Title VI of the Civil Rights Act of 1964 (;&Wcodiﬁcdmﬁ USC. &
M, - 2a—cod 2-E5 ¢t s2q)) and the applicable

regulations of the U.S. Department of Commerce (15 CFR. Part 8). '

(b) The City shall obtain from each person or S who or which , throught
contractuz] or other arrangements (other than employment) with the City, provides SSIVICES,
benefits or performs work in the protected erca, a written agrecment whereby said person
or firm agress to 2ssuine the same obligations with respect 1o nondiscrimination s those
1 upon City 2s indicated above. The City chall furnish a copy of each such
agreement 10 NIST.

38 Notices. All notices under this casement shzll be given by registered OF
cerified mail, pest2ge prepaid, directed as follows, 0T 25 amended by notics given under this
paragraph, and shall be deemed given on the date of mailing:

a Intended for NIST:
Director, NIST Boulder Laborzatories

325 Broadway
Boulder, Colorado 80303

b. Iméndcd for NOAA:

Director, Fidd Instzllations Consolidation Project Office

325 Broadway QAX4
Boulder, Colorado 80303
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